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Ce dernier chapitre porte sur les débats et conlits suscités par la complexité de la Couronne. 
S’appuyant sur les textes de cet ouvrage et d’autres études sur la monarchie constitu-
tionnelle du Canada, l’auteur y analyse trois conceptions concurrentes de la Couronne : 
héréditaire, collective et constitutionnelle. La première est centrée sur les aspects familiaux 
et britanniques de la Couronne, la deuxième lui prête un rôle dans le développement 
d’une communauté politique et de la nation canadienne, la troisième y voit une source 
d’autorité souveraine au Canada. Les désaccords au sujet de la Couronne surgiraient 
ainsi lorsque les tenants de ces différentes conceptions s’opposent sur leur importance 
relative s’agissant d’établir la pertinence de la Couronne et le sens à lui donner. L’auteur 
met aussi en évidence les failles de chacune des conceptions et conclut en proposant des 
moyens d’enrichir le débat sur la Couronne au Canada.

“The crown,” the British constitutional historian Frederic Maitland 
argued, “is a convenient cover for ignorance.”1 Referring at once to the 
monarch, the state, and the executive, Maitland believed that the concept 
meant so many things that it actually meant nothing. For Maitland and his 
contemporary disciples, “the crown does nothing but lies in the Tower of 
London to be gazed at by sight-seers.” The present volume casts doubt on 
this dismissive analysis, as do the many important studies of the Crown 
that have appeared since Maitland’s history of the British Constitution was 
irst published in 1908. Far from being a mere ornament, the Crown was 
and remains a critical element in the Westminster tradition. Nonetheless, 
we must admit that Maitland’s comment touches a nerve: there is some 
truth to what he observed. Maitland was correct that the Crown can act 
as a cover, but he was wrong that it covers ignorance. Rather, it covers 
complexity. The Crown is not simple; it is inherently obscure. This does 
not imply that the Crown is immaterial—quite the opposite. Yet it is also 
true that the Crown’s complexity is a source of confusion and contention. 
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When people discuss the Crown but understand it differently, disagree-
ment is inevitable. Debates about the Crown that surrounded the Idle No 
More movement in 2012 and the royal succession bill in early 2013 offer 
two examples of such disagreements. Writings on the Crown in Canada 
reveal that such disagreements are common. The nature of the Crown is 
contentious owing to its complexity.

In this concluding chapter, I will present three prevalent conceptions 
of the Crown in Canada: the hereditary Crown, the communal Crown, 
and the constitutional Crown. Although these understandings are by 
no means exhaustive, they remain the most pertinent in discussions of 
Canada’s constitutional monarchy today. The irst focuses on the familial 
and British aspects of the Crown. The second stresses the Crown’s role in 
building a sense of political community and Canadian nationhood. The 
third is concerned with the Crown as the source of sovereign authority 
in Canada. I outline these conceptions with reference to the contributions 
included in this volume, to other scholarly analyses, and to opinion pieces 
about the monarchy that have been published in recent years. My aim is to 
identify fault lines that divide Canadians when they talk and think about 
the Crown. Further, I examine disagreements that exist among those who 
share the same basic deinition of the Crown. In so doing, my second aim 
is to highlight the debates within the debate. The chapter concludes with 
a brief relection on how we might improve discussions of the Crown in 
Canada, in spite of its inescapable complexity.

The herediTary Crown

Heredity is necessarily associated with the Crown. The fact that the 
throne is occupied by successive members of one house, the Windsors, 
is a testament to this facet of the monarchy. This is the familial nature of 
the Crown. Canada’s kings and queens are not elected, nor must they be 
vetted as part of a formal process of appointment. Canadian sovereigns 
are anointed based on their bloodline and order of birth. While republics 
can have political dynasties, they are not a fundamental component of 
that type of political order. This is clearly not the case in Canada’s con-
stitutional monarchy. The Canadian Crown is linked with a particular 
family, and the Windsors are the most recognizable representatives of the 
institution, notwithstanding their lack of residence in Canada.

Notable commentators laud the familial character of the Crown. Colum-
nist Andrew Coyne notes that the monarchy’s strength lies in its heredity.2 
The Royal Family, he writes, is a symbol of “the collective inheritance 
that is the sum of many generations’ work.… Monarchy is the symbolic 
representation of that idea, the passing of the generations in the house 
of Windsor mirroring the passing of the generations at large, back and 
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back into antiquity.”3 John Fraser, Master of Massey College, captures a 
similar sentiment in his book, The Secret of the Crown: Canada’s Affair with 
Royalty.4 For Mr. Fraser, the Crown’s place in Canada is inexorably tied 
to the affection that Canadians feel for the Royal Family. In her chapter in 
this book, Carolyn Harris reminds us that this is not merely a relection 
of the attachment to the current Queen or admiration for the Duke and 
Duchess of Cambridge. Canadians, Dr. Harris demonstrates, were equally 
attached to Lord Lorne and Princess Louise during their irst years at 
Rideau Hall. From the perspective of these observers, the Royal Family 
provides an important connection between Canadians and the Crown.

The familial aspect of the Crown, however, is an attractive target for 
critics. They argue that Canada’s hereditary monarchy is a shameful sym-
bol of aristocratic privilege, discrimination, and undemocratic pretences. 
Columnist Janice Kennedy asks, “In civilizations that long ago accepted 
equality as a social cornerstone, what possible justiication could there be 
for even the notion of monarchy? For the idea of elevating fellow humans 
to the very top of the heap for no reason other than birth?”5 Jonathan 
Kay, the comment page editor for the National Post, shares Ms. Kennedy’s 
aversion. In his estimation, the reverence of family and blood is “just a 
sentimental way of taking the side of feudalism lite.”6 Historian Michael 
Bliss, meanwhile, scorns Canadians for their acceptance of the Windsors 
and the exclusionary rules that govern which members of their family 
ascend to the throne: “Our head of state will be the person who by accident 
of birth, not for any other reason, happens to be King or Queen of Great 
Britain. That person must also be a member of the Church of England. No 
Catholics, atheists, Confucians, Muslims, Jews, or Canadians need apply.”7

Family, a notion that most Canadians surely associate with the Crown, 
fuels a heated debate about the monarchy in Canada. This hereditary 
component of the Crown is a powerful means of creating personal affec-
tion for the institution among Canadians, while at the same time it may 
be employed to argue that the monarchy is antiquated and elitist.

Professor Bliss’s comments about the Royal Family point to the other 
hereditary aspect of the Crown; namely, the monarchy is part of Canada’s 
British inheritance. Regardless of how Canadian the Crown has become 
over the past century, there is no denying that the institution came to 
Canada from the United Kingdom. Quebec was of course ruled by French 
monarchs when the province was the colony of New France, as Senator 
Serge Joyal reminds us in his chapter. In that sense, Canada’s status as a 
monarchy predates the arrival of the British Crown on the territories that 
would eventually make up Canada. But the form and substance of the 
contemporary Canadian Crown are derived from the United Kingdom, 
not the Ancien Régime.

The residual Britishness of the Crown is evidenced in a number of ways. 
Powers and privileges that the Crown possesses in Canada can be properly 
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understood only with reference to the historic authorities and rights of its 
British counterpart.8 The Canadian Sovereign also shares the oficial names 
and designations of the British Sovereign. The present queen is Queen 
Elizabeth the Second in Canada, although Canada did not exist at the time 
of Queen Elizabeth I, because the Canadian Crown is an outgrowth of the 
British Crown, not a Canadian invention. Furthermore, the Britishness 
of the Crown has been acknowledged, and to some extent celebrated, by 
the Conservative government of Prime Minister Stephen Harper. During 
the press conference in January 2013 announcing the tabling of Bill C-53, 
An Act to Assent to Alternations in the Law Touching on the Succession 
to the Throne, heritage minister James Moore reminded Canadians that 
they share a monarch with Great Britain and that the two states, along 
with fourteen other Commonwealth realms, share a common Crown.9 
While this argument may rile those who uphold the legal distinctiveness 
of the Canadian Crown, there is no denying that the Canadian and British 
Crowns are under a personal union. Indeed, as Ian Holloway argues in 
his chapter, absent an amendment to Canada’s Constitution, the Canadian 
and British monarch must be the same person.

Critics of the Crown have been as eager as supporters to stress that 
the institution was inherited from Great Britain and that the monarchy 
retains a latent Britishness. They have posited that Canada will only be 
truly independent once the individual who personiies the Canadian state 
is not simultaneously the monarch of the United Kingdom. A severing of 
this personal union is upheld as the inal, still unachieved, step toward 
Canadian independence and national maturity. In the words of Roland 
Paris, “Why does Canada have a foreign head of state?... Shouldn’t the 
next step be to ‘Canadianize’ the ofice of head of state?”10 Some  critics 
believe that any reference to royalty, monarchy, or the Crown is a re-
minder of Canada’s former status as a British colony. Hence, historian J. L. 
 Granatstein opposed the revival of royal designations for the Canadian air 
force and navy because, in his mind, they represent a homage to Canada’s 
colonial past rather than a recognition of the military’s relationship with 
the Canadian Crown.11 A portion of the Canadian public, it appears, is 
not unsympathetic to this view. A recent Harris/Decima poll suggests 
that approximately 40 percent of Canadians see the monarchy a relic of 
Canada’s colonial past.12

The Britishness of the Canadian Crown is a sensitive topic, even among 
monarchists. While certain supporters of Canada’s monarchy see no 
reason why the Crown’s inherited ties to the British throne should make 
the institution any less Canadian,13 other monarchists prefer to distance 
Canada’s Crown from its British counterpart.14 The latter believe that for 
many Canadians, the traditional Britishness of Canada’s monarchy is an 
argument for its abolishment. Canada’s republicans are determined to 
remind the public of the Crown’s British heredity for the same reason.15
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The Communal Crown

Canadians are surrounded by the Crown, whether they realize it or not. 
The designation “royal” is attached to countless organizations, from the 
Royal Ontario Museum to the Royal Society of Canada to the Royal Can-
adian Mounted Police. Streets in most cities are named after monarchs 
and vice-regal oficers. Crowns adorn highways, military units, and crests 
across the country. The Queen’s name and image are everywhere, from 
arenas to schools to the national currency. In each of these manifestations, 
the Crown is meant to serve as a unifying element within the Canadian 
community. Indeed, whenever the Crown is discussed as a symbol or a 
digniied institution in the Bagehotian sense, it is the communal nature 
of the Crown that is evoked.

In The Evolving Canadian Crown, Paul Benoit describes this communal 
aspect of the Crown as “state ceremonial,” the constitutional monarch’s 
“liturgical authority.”16 The liturgical Crown relects the values of the 
Canadian polity. When the Crown manifests itself in this way, Dr. Benoit 
argues, the purpose is to engage Canadians in a form of secular worship. 
Along similar lines, in The Crown in Canada, Frank MacKinnon argues that 
as the non-partisan but authoritative representatives of the Canadian state, 
the Sovereign and her vice-regal oficers attend to civil society, bringing 
Canadians together in recognizing notable events and praiseworthy 
citizens.17 Ultimately, this communal dimension serves to produce an 
emotional bond among Canadians of different regions, religions, ethnici-
ties, and political afiliations. Through symbol and ceremony, the Crown 
helps to build Canada as a nation. Seen from this perspective, the Crown 
relects Canada unto itself.

Most Canadians who encounter the Crown will do so within this com-
munal rubric. Every year, the governor general and lieutenant governors 
take part in numerous celebrations and events across the country. While 
politicians will participate in occasions that emphasize the activities 
of government or their party, the vice-regal oficers recognize causes 
and achievements of importance to Canadians as a whole. In fact, as 
 Christopher McCreery’s chapter on the lieutenant governors shows, this 
function has contributed to the Crown’s growing presence in the prov-
inces. Although this division of labour between politicians and vice-regal 
oficers is often blurred, the principle remains: while parliamentarians 
will cater to civil society to build electoral support, the Crown can be 
deployed to lift certain occasions and endeavours above the partisan fray 
for the beneit of all Canadians.

The communal aspect of the Crown also frames most of the Queen’s 
and Royal Family’s activities in Canada. While the Sovereign will oc-
casionally come to Canada to perform a constitutional duty, such as the 
signing of the Constitution Act, 1982, visits from the Queen and members 
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of the Royal Family are largely focused on community-building and “state 
ceremonial.” The presence of the Queen and members of her family at 
Canada Day celebrations, for example, serves not only to ill a Canadian 
appetite to meet the Royal Family, but more fundamentally to establish 
a bond between citizens and those who personify the Crown. Similarly, 
having the Sovereign and other royals attend local events contributes 
to the Canadianization of the Crown, making it an institution that Can-
adians can identify as their own. Ottawa Citizen columnist Dan Gardner 
has remarked that the Queen’s attendance at hockey games cements 
the affection that Canadians feel for the Crown as a unifying symbol of 
their nation.18

The Crown’s role in the honours system and in granting Canadians 
access to heraldry can be properly understood only with reference to this 
communal component of Canadian constitutional monarchy. Canada’s 
honours such as the Order of Canada recognize the achievements and 
societal contributions of praiseworthy Canadians. These honours are 
speciically bestowed by the governor general to avoid any sense of par-
tisan reward. Although many former politicians belong to the Order of 
Canada, they owe the honour to the Crown, not a political party or fellow 
partisan. The Canadian Heraldic Authority is housed at Rideau Hall, 
under the direction of the governor general, for similar reasons. Although 
the Authority’s “principal objective is to ensure that all Canadians who 
wish to use heraldry will have access to it,”19 the ofice also guarantees 
that these symbols are provided for the community as a whole, and not 
for the interests of a particular party. Christopher McCreery’s many writ-
ings about Canadian honours and symbols of authority emphasize the 
Crown’s role in building this sense of community.20 It is signiicant that 
all provinces except Quebec have placed the Crown and the lieutenant 
governor at the core of their honours system.

Richard Berthelsen’s contribution to this volume further highlights how 
innovations in the presentation of the speech from the throne emphasize 
the communal role of the Crown. While most speeches from the throne 
are increasingly partisan, certain jurisdictions, notably Quebec, have 
moved toward a less overtly political throne speech. Mr. Berthelsen sees 
this trend as a positive development, one that lifts the Crown above par-
tisan politics and stresses the institution’s function as a unifying element 
within a political community.

In the Westminster tradition, the Crown serves as the concept of the 
state.21 Recognizing the Crown as the state in Canada sheds light on the 
other functions that the monarchy fulils in the Canadian political com-
munity. For instance, it explains why oaths are sworn to the Sovereign. 
The desired effect of these oaths is to establish a sense of obligation, duty, 
and belonging to Canada through a pledge to the Sovereign as the embodi-
ment of the Canadian state. Hence, new Canadian citizens do not swear 
an oath to the government or Parliament; instead, they swear an oath to 
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the Queen. Civil servants take an oath to the Queen as well, a reminder 
that their ultimate loyalty is to the state, not to the government of the day 
or even Parliament. Parliamentarians, too, swear an oath to the Queen, 
reminding them that they are not only accountable to the electorate but 
must be loyal to the state as well.22

Canada’s military personnel have a unique relationship with the Queen, 
based on the Crown as the locus of supreme military command authority. 
The Canadian Armed Forces (CAF) are servants of the Crown, not Par-
liament or the people. As with the civil service, their underlying loyalty 
is to the Crown as the state. However, the Sovereign also stands at the 
top of Canada’s military command structure. All orders and directives 
to the armed forces formally low from the Crown’s command authority. 
Furthermore, the Sovereign and the governor general, as commander-
in-chief of Canada, have a iduciary responsibility toward those who 
take up arms in defence of the realm. Thus, the Crown serves a critical 
unifying function within the Canadian military community, acting as the 
paramount source of command authority, the focus of the armed forces’ 
loyalty and service, and the guardian of the CAF’s honour and welfare. 
It is for these reasons that showing respect and reverence for the Queen 
is a duty for those who wear a Canadian military uniform.23

The relationship between First Nations and the monarchy involves 
notions of community and the Crown as state as well. As J. R. Miller 
explains in his chapter, the Crown–First Nations relationship is based 
on ties of kinship and alliance among Indigenous communities, the 
Sovereign, and the monarch’s representatives. Rather than being engaged 
in a strictly legal arrangement, the Crown–First Nations relationship is 
steeped in a sense of common cause and mutual obligation and respect, 
at least in principle. As Stephanie Danyluk’s chapter further highlights, 
the Western Nations who allied themselves with the Crown during the 
War of 1812 did so as sovereign nations. Recognizing that the Crown and 
First Nations still exist under a form of shared sovereignty, Ms. Danyluk 
argues, would help ease tensions between Canadian governments and 
Indigenous peoples.

Disagreements surrounding the governor general’s role in the 2012–
2013 Idle No More movement relected a similar divergence of views. 
Whereas commentators assumed that First Nations protestors wanted 
Governor General David Johnston to meet with cabinet ministers and 
chiefs as a representative of Her Majesty’s government, it is far more 
likely that they saw the governor general as a representative of the Crown 
and the Canadian state. As Tom Flanagan noted at the time, the presence 
of the governor general as a personal manifestation of the state would 
have reinforced the argument that Crown–First Nations relations should 
be understood as a nation-to-nation interaction based on principles of 
shared sovereignty, and not one of hierarchy with a subnational group 
petitioning the federal government.24 Having the governor general attend 
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as a personiication of the state would have reinforced the notion that 
the Crown and chiefs encounter one another as the heads of equally 
sovereign peoples.

Further, Senator Serge Joyal recalls in his chapter that the communal 
Crown was a respected institution in Quebec society from as early as the 
conquest of 1759 to the Quiet Revolution. French-Canadian civic and 
religious leaders recognized the efforts that the Crown made in preserv-
ing language rights and the Roman Catholic Church in Quebec following 
the capitulation of New France. They appreciated the beneits of British 
parliamentarism and the extension of traditional English liberties to the 
Canadas. While this positive inclination toward the Crown has since dis-
sipated in Quebec, the senator’s contribution captures a time when Que-
becers accepted the Crown as an integral part of their political community. 

Of course, the communal Crown is not without its critics. Skeptics 
wonder if Canadians still feel any real connection to the Crown. While the 
Royal Family may be admired, critics argue that royalty no longer com-
mands any liturgical authority or ceremonial reverence. As non-residents, 
moreover, members of the Royal Family cannot serve as effective symbols 
of the Canadian polity or state. Janice Kennedy captures this sentiment: 
“The time has come to stop salivating after a family of upper-class 
Brits.… It’s time to stop festooning their symbols with maple leaves and 
pretending they belong to us.”25 And while Canada’s governors general 
and lieutenant governors might be suitable understudies, they lack the 
tenure and personal presence of the monarch.26 Furthermore, being ap-
pointed on the recommendation of governments, they might be said to 
lack the apolitical aura that the Sovereign enjoys. If these objections were 
valid, they would raise doubts about the ability of vice-regal oficers to 
serve as effective representatives of the Crown in its communal capacity. 
It must be noted, however, that this is a rather muted critique. As John 
D. Whyte’s chapter in this volume suggests, the vice-regal oficers have 
performed their communal functions with a good deal of success, enough 
to lead republicans to argue that the monarchy is superluous insofar as 
the governors have effectively displaced the Sovereign in this respect.

The Conservative government’s emphasis on the monarchy might 
also raise concerns that the Crown has been politicized. Speciically, in 
making the restoration of the monarchy in the Canadian political com-
munity such a central part of their government’s legacy, it is possible that 
the institution will be associated with one political party.27 The Crown’s 
capability to act as an apolitical, non-partisan symbol of Canada could 
wane as a result. Not accidentally, this trepidation exists because previous 
Liberal and Progressive Conservative governments sought to minimize 
the role of the Crown as a Canadian symbol. If the Conservatives’ revival 
of the monarchy appears out of place to some, it owes much to the subtle 
marginalization of the Crown as a Canadian emblem from the mid-1960s 
to the 2000s.28 Nonetheless, the effort to reduce the importance of the 
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Crown during these decades allows critics to argue that the Conserva-
tives’ embrace of the Crown is at odds with the political neutrality of the 
institution. The counter-argument is that if Canada’s monarchial tradition 
is to be revived, as it was previously diminished, this must be led by the 
elected government of the day.

A lack of knowledge about the Crown’s role as the concept of the state 
has presented challenges for the institution’s communal functions as 
well. The fact that the Crown serves as the state is rarely acknowledged, 
even within the legal establishment or in debates where this reality is 
consequential. The widespread ignorance about this facet of the Crown 
contributes to the confusion over why oaths are sworn to the Sovereign, 
whether the monarch is Canadian, the granting of royal monickers, and 
the Queen’s role as the embodiment of the Canadian polity. Canadians 
are so unaware that the Crown is the state that the ceremonies and rites 
that depend on this notion may be at risk of losing their meaning and 
resonance. Indeed, John Whyte argues that in today’s Canada the very 
legitimacy of the authority that is said to low from the Crown has been 
supplanted by the de facto reality of popular sovereignty and republican 
values. If this reading were correct, the liturgical authority of the Crown 
would be reduced to a novelty—if it survived at all.

It is not dificult to ind evidence supporting Professor Whyte’s con-
tention. The need to swear oaths to the Queen is regularly challenged 
or treated as entirely pro forma.29 Use of the term “public service” in 
lieu of the more constitutionally-accurate “civil service” is indicative of 
a greater comfort with republic notions of government.30 High-ranking 
military oficers have stated that the armed forces serve Parliament.31 
In her commentary on Senator Joyal’s chapter, Linda Cardinal suggests 
that the ambivalence Quebecers currently feel toward the Crown may 
be part of a deeper legacy of modernity and republicanism that predates 
the Quiet Revolution. Prominent Liberal and New Democratic politicians 
have voiced support for abolishing the monarchy on the grounds (stated 
by John Whyte) that it no longer accords with Canada’s political values 
or effectively represents the Canadian polity.32 For those who are opposed 
to the monarchy, these ways of thinking demonstrate that Canada would 
be well on the road to republicanism if it were not for a complicated 
constitutional amending formula.

And yet there are reasons to think that the power of the communal 
Crown is far from extinguished. If many Canadians are unfamiliar with 
the Crown as the non-partisan fount of authority and as the concept of 
the state, it may be because they were not reminded of these facets of the 
monarchy for many decades. As Peter H. Russell notes in his chapter, 
Canadians remain uneducated about the Crown. If more Canadians were 
aware of the communal functions that the institution serves, it is possible 
that the public’s respect and support for the Crown would grow. With the 
Harper government making a concerted effort to remind Canadians that 
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they live in a constitutional monarchy, it is not unlikely that the Crown’s 
place within Canada’s political community will garner greater recogni-
tion. Indeed, it is important to recall that many established symbols of 
Canada, such as the national lag, the Charter of Rights and Freedoms, 
and bilingualism and multiculturalism, did not gain spontaneous accept-
ance. They became cemented within Canada’s national identity only after 
several years and, in some cases, decades. The Crown, which has been 
part of Canada since well before Confederation, has long been integral 
to the Canadian national story and has strong roots. This history will 
facilitate efforts to revive a sense of national attachment to the Crown. At 
this juncture, it is impossible to tell whether these factors will be suficient 
to counteract other forces that distance Canadians from the monarchy. 
Yet it is premature to assume that Canadians will inevitably be divorced 
from an institution that has been an ever-present part of their country.

The ConsTiTuTional Crown

The Crown is the keystone of the Canadian Constitution. As the source of 
sovereign authority, it is vital for the operation of Canada’s legislatures, 
executives, and judiciaries. Yet the Crown’s place in the Constitution is 
usually overlooked in favour of higher-proile institutions such as the 
House of Commons, cabinet, and Supreme Court. As David E. Smith 
argued in his seminal book on Canada’s constitutional monarchy, the 
Crown is invisible, despite being the irst principle of Canadian gov-
ernment.33 This is the hallmark of the constitutional Crown: critical but 
clandestine. The hiddenness of the constitutional Crown does not make 
it incomprehensible, however. Provided one is willing, in Lord Atkin’s 
and Lord Roskill’s terms, to study the contemporary relevance of “the 
clanking mediaeval chains of the ghosts of the past,”34 it is possible to 
draw the constitutional Crown out of the shadows.

The Queen is one part of the federal Parliament alongside the House 
of Commons and the Senate. Together they form the legislative power 
known as the Crown-in-Parliament. The clearest manifestation of the 
Crown-in-Parliament is the granting of royal assent to bills that have 
passed the House of Commons and Senate. No bill becomes a law until 
royal assent is given. Although royal assent is now seen as a formality, it 
signiies that the Crown’s authority is required to give effect to legislation. 
The speech from the throne is another representation of the Crown-in-
Parliament. With these speeches, the Crown can outline the legislative 
goals that the government has set out for a parliamentary session. As 
per section 54 of the Constitution Act, 1867, any parliamentary vote, 
resolution, address, or bill that involves the expenditure of money must 
obtain a royal recommendation before it is adopted or passed. Submit-
ted by cabinet ministers, royal recommendations ensure that the House 
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of Commons and Senate cannot use their legislative authority to impose 
policy and spending choices on the executive. Since ministers are held 
to account for government policy and public expenditures, their control 
of royal recommendations guarantees that they are only responsible for 
policies and expenditures that they have endorsed. Accordingly, this 
aspect of the Crown-in-Parliament serves to reinforce the principles of 
responsible government. Legislation that touches upon the Crown’s pow-
ers or privileges, furthermore, must obtain the consent of the Crown.35 In 
principle, this allows the Crown to express concern regarding bills that 
undermine the independence and constitutional functions of the Sover-
eign or the governor general, and permits cabinet to protect the Crown’s 
prerogative powers from ill-advised statutory infringements.

Whereas the operations of the Crown-in-Parliament are largely un-
controversial, the Crown’s powers over Parliament have been the subject 
of signiicant contention. Scholars disagree about when the governor 
general or a lieutenant governor can refuse to act on the advice of a irst 
minister to prorogue or dissolve the legislature. Views on this question can 
be divided into two camps. The irst sees the Sovereign’s representatives 
as active parliamentary referees, arbitrating between political parties who 
are vying to form a government. In this view, which is well represented 
by Peter Russell’s chapter in this book, the vice-regal oficers are expected 
to play a robust role in defending parliamentary democracy and ensuring 
that the Crown’s powers are not abused for partisan gain. In practice, 
this means that the governors can refuse to prorogue or dissolve the 
legislature if they believe that a irst minister is seeking to avoid votes of 
non-conidence, gain undue political advantage over the opposition, or 
inhibit legislative scrutiny of the executive.

The alternative view holds that the vice-regal oficers are better under-
stood as constitutional ire-extinguishers,36 implying that they should only 
refuse the advice of a irst minister to prorogue or dissolve the legislature 
in the most exceptional of circumstances.37 Thus, a governor would ex-
ercise discretion only in times of emergency or when a irst minister was 
undoubtedly attempting to undermine the legislature and the democratic 
process. For the supporters of this view, the foundation of responsible 
government is that the Crown acts on the advice of those holding the 
conidence of the lower house; unless this conidence is formally with-
drawn, it is not for the Sovereign’s representative to refuse the advice of 
the irst minister. Robert E. Hawkins defends this view in his contribu-
tion to this book, noting that the governors will only act when there can 
be no question that they must act. James W. J. Bowden and Nicholas A. 
MacDonald have argued for this perspective as well,38 and their chapter 
demonstrates that this is the position articulated in the 1968 Manual of 
Oficial Procedure of the Government of Canada.

Crown powers are a pivotal component of the executive’s strength in 
Canada. Prerogative powers related to appointments, mercy, international 
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affairs, secrecy of information, and the machinery of government provide 
prime ministers and cabinet with a signiicant source of authority over 
the affairs of government and matters of state. As David E. Smith argues 
in his chapter, prerogative power has been vital to the centralization of 
authority in the ofice of the prime minister and in the development of 
the administrative state. For Dr. Smith, the importance of these pow-
ers belies the notion that the Crown is merely a digniied institution; in 
reality, monarchical authority remains a salient and eficient part of the 
executive. In making this argument, Dr. Smith states that the executive’s 
powers and authority are not wholly determined by the legislature in 
Canada. Prerogatives that canonical legal scholars were quick to dismiss 
in the nineteenth and early twentieth centuries have proved resilient to 
parliamentary displacement. Despite all that has been written about the 
need to curtail the dominance of the executive, legislatures have been 
hesitant to supplant the Crown’s remaining prerogatives, and the courts 
have been remarkably deferential toward governmental decisions and 
actions that low from prerogative authority.39

Alexander Bolt’s chapter examines one of the Crown’s most signiicant 
prerogative powers: the authority to deploy the armed forces. Lieutenant-
Colonel Bolt demonstrates that, contrary to an increasingly popular view, 
this power does not belong with the House of Commons. It continues 
to low from the Crown and is exercised at the discretion of ministers. 
Arguably, having the House of Commons approve exercises of Crown 
prerogatives would dilute the executive’s responsibility and limit the abil-
ity of opposition parties to hold the government to account. This may be 
one reason why governments are seeking legislative sanction of decisions 
that low from prerogative authority. Having the House of Commons vote 
its approval of controversial government decisions launders exercises of 
the prerogative, giving them a democratic sheen that complicates later 
efforts to hold the executive to account.

An appreciation of the Crown’s role in the Constitution clariies rela-
tions between Parliament and the executive. Canada’s Constitution Act, 
1867 vests executive authority in the Queen. This means that governing 
is done in the Crown’s name and that all the powers of the executive low 
either from the Crown’s prerogatives or from authorities granted to the 
Crown by statute. Although is it commonly held that the legislature and 
executive are fused in the Westminster tradition, the Crown’s status as 
the executive power shows that this is not accurate. As noted by James 
Bowden and Nicholas MacDonald in their chapter, when cabinet ministers 
govern, they exercise the authority of the Crown as the executive, not 
the powers of Parliament or even the Crown-in-Parliament. The Crown 
as the executive power is constitutionally distinct from the Crown’s role 
in the legislature. Similarly, although cabinet members are drawn from 
Parliament, this does not mean that Parliament governs. Ministers of the 
Crown are members of Parliament by convention, but the powers and 
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authorities that an individual wields as a Crown minister are not those of 
the individual as an MP. These are two separate and distinct positions—
one in the executive, the other in the legislature—that are held by the same 
individual. Owing to the principles and practices of Westminster-style 
parliamentary democracy and responsible government, this means that 
cabinet links, but does not fuse, the executive and legislature.40

The Canadian executive itself can be subdivided according to how its 
members relate to the Crown as the executive power. The Sovereign and 
vice-regal governors make up the formal executive. The secretaries to 
the Sovereign and governors, whose roles and functions are outlined in 
Christopher McCreery’s second chapter, belong to the formal executive 
as well. Ministers of the Crown belong to the political executive. They 
are responsible for the affairs of government and are accountable to the 
legislature. Although their power and authority low from the Crown, 
their right to govern stems from the fact that they must command the 
conidence of the elected house of the legislature. Civil servants, the armed 
forces, and the police comprise what can be called the permanent execu-
tive. While they follow the directives of ministers and are accountable 
to them, their service is to the Crown, which ensures that they remain in 
place, operating the machinery of government and fulilling their duties 
to the state as different cabinets come and go. The independence that of-
icials, military oficers, and the police enjoy vis-à-vis the government of 
the day ultimately resides in their service to the Crown.

Judicial independence is vital to Canadian constitutionalism and the 
rule of law. Yet this does not mean that judges and the courts are detached 
from the Crown. On the contrary, the authority that courts wield descends 
to them from the Crown as the fount of justice. Indeed, though the judi-
ciary ensures the rule of law, justice is administered in the name of the 
Sovereign. Judges, moreover, are appointed by the Crown acting on the 
advice of cabinets. Equally signiicant, the Crown acts as the prosecutor 
in criminal cases, and the prerogative power of prosecution is exercised 
by the Crown’s attorneys general. As the Supreme Court of Canada has 
found, prosecutorial discretion “inds its source in the Attorney General’s 
role as the oficial legal advisor to the Crown.”41 And because it lows 
from the Crown’s prerogative, prosecutorial discretion is insulated from 
interference by the courts.42

No discussion of the judiciary’s interaction with the Crown should 
ignore how the courts have employed the monarchy to shape Canadian 
federalism. In a sequence of nineteenth- and twentieth-century decisions, 
the judiciary found that the federal and provincial Crowns were co-equal 
sources of sovereign authority, with the result that Ottawa could not 
claim to be the pre-eminent level of government in Canada.43 Instead, the 
Canadian federation was understood, in David E. Smith’s words, to be a 
“compound monarchy,” with two separate orders of government.44 This 
meant, among other things, that the federal government could not give 
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effect to treaties that fell under the provinces’ legislative competencies. 
Since the passage of the Constitution Act, 1982, furthermore, the unani-
mous consent of the federal Parliament and provincial legislatures has 
been required to change the ofices of the Sovereign, governor general, 
and lieutenant governors. In effect, each of the provinces has been given 
the power to veto amendments aiming to remove the Crown from the 
Canadian Constitution.

The Crown is the source and foundation of Canada as a sovereign 
state; this is arguably the monarchy’s most signiicant constitutional func-
tion. When the Dominion of Canada was confederated in 1867, the new 
country was a self-governing British colony under the sovereign powers 
and authority of the Crown of Great Britain and Ireland. At the Imperial 
Conference of 1926, it was agreed that the self-governing colonies would 
have control of their own affairs. The legal instrument that formalized this 
arrangement was the 1931 Statute of Westminster. Although not explicitly 
stated in the document nor fully appreciated at the time, the Statute of 
Westminster allowed for a gradual division of the Crown. Indeed, the 
divisibility of the Crown was necessary to ensure that the self-governing 
colonies could act as fully independent states. In the lead-up to the patria-
tion of the Canadian Constitution, British law lords recognized that the 
Canadian Crown was distinct from the British Crown, and this division 
of the Crowns made Canada separate and independent from the United 
Kingdom.45 The passage of the Canada Act, 1982, which ended the British 
Parliament’s power to legislate for Canada, merely afirmed the sovereign 
independence that the development of the Canadian Crown had brought 
into force after 1931.

In spite of the Crown’s centrality in the Constitution, it remains shroud-
ed in mystery, and those committed to understanding the institution’s 
various constitutional permutations are few in number, mostly conined 
to academia and the bureaucracy. But this does not diminish the reality 
that the Canadian Constitution cannot be properly understood without 
reference to the Crown. If recent trends are any indication, moreover, 
interest in the Crown in growing among scholars and those advocating 
for constitutional reform. While the constitutional Crown is unlikely to 
attract as much attention as its hereditary and communal components, it 
will remain central to debates about the institution’s future.

debaTing The Crown

Few aspects of Canada’s constitutional monarchy are simple or self-
evident. The Crown as a concept and an institution has evolved for over 
a thousand years. It has also taken on a particular style and importance in 
the Canadian context, owing to its ties with First Nations, role in federal-
ism, and entrenchment in the written Constitution. The Crown cannot 
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be reduced to the Sovereign, a symbol, or a source of authority—yet it is 
each of these things. Canada’s constitutional monarchy is about the Royal 
Family, the country’s past as part of the British Empire, a sense of com-
munity and nationhood, and the fundamental idea and legal foundation 
that underpins power in the state. Nor is this list exhaustive. Though not 
discussed here, the Canadian Crown has international and philosophical 
components as well. Complexity characterizes the Crown.

Improving debate about the Crown in Canada involves acknowledg-
ing this complexity. This holds as much for supporters of the Crown as 
it does for critics. Scholars who focus on the constitutional importance 
of the Crown would do well to acknowledge and understand the affec-
tion shown the Royal Family. In many ways, these are vastly different 
topics, but they are both vital parts of the Crown. Similarly, though many 
monarchists insist that the Crown is Canadian, avoiding the institution’s 
inherent Britishness appears disingenuous. Moreover, however attract-
ive it is for critics to frame the monarchy debate around the privileges 
or nationality of the Royal Family, this strategy is doomed to fail when 
confronted with the Crown’s role in the constitutional and the political 
community. Indeed, the lack of interest that many republican critics have 
toward the communal and constitutional Crown helps explain the move-
ment’s dificulty in mobilizing Canadians. Railing against royalty will 
only go so far when Canada’s constitutional structure is at stake.

In response to Maitland, then, we should say that the Crown is not a 
cover for ignorance, but rather that refusing to acknowledge the complex-
ity of the Crown encourages ignorance. It stands to reason that debates 
and discussions about Canada’s constitutional monarchy are better served 
when the Crown’s complexity is acknowledged and embraced.
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